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BETWEEN: | CANADIAN NATIONAL RAILWAY

IN THE MATTER OF AN ARBITRATION

COMPANY
AND UNITED TRANSPORTATION UNJON

ANDIN THE MATTER OF TWO DISPUTES RELATING TO THE APPLICABLILITY OF
ARTICLE 79 WITH RESPECT TO THE COMPANY'S PROPFOSED ABOLITION CF
EXTENDED RUNS ON THE KINGSTON SUBDIVISION AND TO THE
APPLICABILITY OF ARTICLE 27 ON THE KINGSTON SUBDIVISION

SOLE ARBITRATOR: T.F.W. Weathenill

A hearing in these matters was held at Toronte on September 30, 2003.

M Clrirch. B A, Beatty and others, foc the union,

LP. Krawek and B.J. Hogan, for the company.

AWARD
This matter concems the proposed abolishment of extended runs on the Kingston
Subdivigion, The parties have agreed that it should prucccd asan M hoc arbitration, subject
to the provisions of artiole 92 of Collaclive Agrecment 4.16.

‘The Joint Statement of Issue sets ont o8 issncs for detormination, and 1s as follows:

First Issue in Dispute - Application of Article 79
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In accardance with an agreement reached in May of 1995 the purties
agreed, among other things, to estublish Extended Rwns on ihe
Kingston Subdivision hetween Montreal and Toronto lo be operated
by Montreal based crews.

On August 16, 2005, the Company informed the Union that 3t plans

. fo revert 1o a single sulwlfivision operation on tha ngﬂ‘an

Subdivision.

Further, it is the Company's position that such change does not
constitute a Mdterial Change thay would trigger the holice period or
beneflts conrained in Article 79 - the Material Change pmvismns of
the Colleetive Agveement.

The Union disagrees with the Company, It Is the Union's position
such contemplated Company changes are in effect “materiad
changes ' and as such are governed by the provisions of Article 29 of
Colleciive Agreement 4.16,

Second Issue in Dispsure - Application of Article 27

Article 27 - Crew Runs, governs the establishment and operation of
assignments in through freight service.

Article 27.3 Frovides that such assignments, pools or xety gf runs will
be established and regulated as locally arranged between the Local
Chairperson of the Union and the proper Qfficer of the Company.

Jt is the Undon’s position that should the Company revert io single
subdivision operations on the Kingston Subdivision that assigronents
and principles (on such territory), as prescntly established, be
mainiained with the necessary modifications, so us o be compatible

with single subdivision operations, The Union submits that 1his
. Position is consistent with the curranz provisiens of the Collective

Agreement.
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The compary submits that Extended Run Principles. currently in
effect in this corridor, would no longer be in effect as a result of
reverting to single subdivigion oparations.

Further, the Company submits that the current provisions of the
Collective Agreament would apply as it relates to single subdivision
aperations and that there Is no provision In the ciurremt Collective
Agreement that would require the Compeany to modify these extended
run principles for a single subdivision vperarion.

Article 92 of the 4.16 Collective Agreement provides the disputa
procedure for the resolution of this master.

'AWARD RESPECTING THE FIRST ISSUE

Article 79 of Collective Agreement 4.16 deals with “Material Changes in Working
Conditiops™, The ariicle is a subswntial one, with detailed provisions relefing to the
negotiations which may take place when a material changce s instituted by the company, The
issme.in firig case is whether or not the company s propesed reversion o & single subdivision
operation on the Kingsmn Subdivision would conetitule 2 material change, in which case the
required notica'wouid have to bs given, and negotiations undertaken

Forﬁa purpases of this award, tha mateyial provisions of article 79 arc the following:

79.1 Prior to the introduction of nm-throughs, changes or closwras
of home stations {including those brovgit abowt By the sale of a line).
or the introduction of new technolagy initiated colely by the Company
and huving a significantly adverse effect on employess, the Company
will:

(&) Give at least 180 days* adm::e notice fo the union af anmy
such proposed change, with a full description thereqf and
details as w the andicipated changes in working conditions;
and .
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(8)  Negotiaie with the Union measures to minimize any
significantly adverse effects of the proposed change on
employees bul such measuves shall not inchale chavnges in
rates gf pay.

78.2 M afl other cases of matarinl changes in working conditions
- Which are to be initiated solely by ihe Compurny and which would
kave significantly adverse gffects on employees, the Co»many will:

(@) Gbeat least I20dqs’ advanne natice o the
tutlon ~ - =,

79.8 The changes proposed by the Company which can be subject
o negatiation and arbliration woider thix Ariicle 79 de not include
rhanges brought about by the normal application of the collective
agreemant, changes resulting from a decline in business activity,
Jucrunltions in traffic, reassignment of work at heme stations or other
norma! changes inherent in the nature of the work in which

employees are engaged.

The Kingston Subdivision is the trackagc betwéen Montreal and Toronto. Work is
performed out of the home terminals of Montreal und Belleville. Until June 1998, sm-me i
was performed on a “single subdivision™ basis. In negotiations in 1995, howcver the parues
had agreed, in & memorandum dealing with wages and romny other matters, to add a nw,"
atticle to the collective agretiment and providing for “extendad runs”, Thamaterial pravisiortn
is as follows: ‘ '

Extended runs in through freight service will be astablished berween E
the following home wrminals in sccordance with Appendix 9:
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Monireal - Taronto (certain trains)

Appendix 9 sels out provisions for dealing with effecls or emnployees when an
cxtended run is instituted. H includes previsions similer to those in article 79, Appendix &
alze sets ont the “Principles of Extended Rung™ and sets out 8 committee etruciure for
implementation and ongoing monitoring of extended nas. When, subscquently, extended
nums were instituted on ths Kingston Subdjvision, this mean( that certain trains, and train
crews, operated botween Montreal and Toronto with o change of erew at Belleville, When
the extended runs were instituted, negotiations were held to deal with the significant effocts
such & change obvicusly had both for Montreal and Belleville employees. In particular the
balance of single subdivizion work which had been arranged as betwesn Mantreal and
Belleville soma years hofore at the time of the Brockville run-through agrocment wis
adjusted to wake up for the losa oh;-ork which wéu 1d affect Bollewville employees, sipec they
did not apexate extended runs. Although Belloville itself is not an “extended ryn temminal™,
the parties agreed that the extended run principles would apply there.

Now that the company has indicated itz intention to revert from B;c(.andcd runs
{although only cestain trains were so operated) on the Kingston Subdivision, the union
asserts that a material change notice should be jzmued. '

It is truc, as the company argues, that the proposed change is not a run-through, the
closure of & horae station or the introduction of new techmology, Rt is, in a sense, the
contrary" the abolition of' an extmdcd run and the maintenznce of 2 home station, Certainly,
when the cxtended run was ntroduced, negotiations were held (pursuant to Appendix 9)
which were, indexx!, the same sort of negolistions which would have been held had a material
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change notico been issucd. It is clear to me that, were it not for the cxistonce of Appendix
9, thie intentioq to establish an ex{ended run would call for the issuance of a material change
notice, although the nature of adverse effects, if any, might vary from one siteation 1o

another,

When extended runs were introduced on the Kingaton Subdivision there were adverss
effects on employees, and negntistions were held which dealt with these effectively. !am
. in apgreemant with the union that the reversal of this procedure will, T think necessarily,
produce adverse cffccts unless the sorts éfnegotiations-aonmplatcd by acticle 152 are
undertaken (these include “Appropriate timing: Appropriate phasiog: IHours on duty;
Equalization ofsmiles; Work disribution” and other matters). In my view, the circumstances
of the present casc are quile different from thosg of CROA. Case No. 2070, to which I was
referred and with which [ respectfilly agree. The reversion from the opetation of extended
rums {(which followed negotiations which dealr with the ao11¢ 6f matters referred to in article
79.2) is not something to bo considered as situply part of “normal changes inherent in the
nature of the work in which employces are sngaged™. It is, ! conclude, a material chango ol
the sorl contemiplated by article 79, aad an article 79 notice ouglt w be plven,

While, a2 the company pointed out, the uaion does nat, in the Joint Statement, make
any distinction between article 79,1 and article 79.2, it &id, in its argument, refer to article
79.2 ap setting our “the very type if issucs which may bring about adversc effects if the
Company's plans arc pcnmttrd without a proper notice of material change, Article 27.3
agreement or an Articls 92 adjudication”, While T do not doal with the latter iwo matters in |
this porticn of wy award, I think it is appropriate in the circumstances of this case at least,
to conclude that they come within the ambit of “all other cases o material change io working
conditions - - wiich would have sié:rﬁﬁcanﬂy adverse cffects on employees”, that is to say,
within the contemplation of article 79.2

Recaived Time Oct-11. 2:03PM



Oct.17. 2005 10:30AM UTU -Sault Ste Marie PAGE 009/012? -Fax ENOI-_Q?_Q_S P.o7.

0c:.11. 2006 §:42AM  ARBITRATION SERVICES LTD he-4682  P. 10

For 21l of the foregoing reasons, it is my award, in respecr of this first isme, thal the
company, if procesding in its intention to abolish extended runs on the Kingston
Subdivision, must give notice to the union pursuant to article 79.2 of Agtecment 4.16.

AWARD RESPECTING THE SECOND ISSUE

Article 27 of colleotive agreement 4,16 deals gonemilly with crew runs. Article 27.3
deals with the esuablishment #nd opcration of assigaments in through frelghs service. The
issues in this case telats to through fieight service. Article 27.3 is as follows:

27.3 Inthrough freight service - - assignments, pools or seis of runs
will be established and regulated as locally arrariged between the

. Local Chairperson of the Union and the proper officer of the
Compary. Such local arrengements will be consistent wu’b the
provistons of parugraphs 27.3 to 27.13 inclusive,

Amang the provisions with which any such arrangements must be consistenris article
27.5, which is as follows:

27.3 Through freight assignmenis, pools or sety of runs will he
established und regulated in a mamer which will not limit or
otherwise restrict the provisions of this Agreement bl which, at the
sama time, Wil maximize the regularity with whick employees are
reguired (o report 1o work ot the heme terntingl,

The union’s position sppears to be, essentially, that if the company reverws (ss it has
the right to do) to single subdivision opezations on the Kingston Subdiviaion and abolishes
extendod rune therson, the exiendsd rvas principlos should contitue to apply as modified
1acally for operations on the suhdivisibn, that iz, for the Belleville and Montreal terminals
and crews. The company’s position, as sct out In the Jolnt Statement, is simply that If it
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reverts to single subdivision operations on the subdivision in gquestion, the extended nun
principles will no longer be in effect on that subdivision,

In a suict sense, the cormpeny is quite correct: extended run principles were
negoiisted for extended run territories, and agrecroents respecting extended runs do uot
derogate fron the general provisions of the collective agresment. Where there are no
extended runs, the existlng collective agrezment provisions govew the establishment of
assignments. ' '

However that mey be, this particular case involves the compeany's antiounced
intention to abolish extended nwas oo the Kingston Subdivision, Ihave sel out sbove my
decision that such action requires notice pursnant o article 79.2 ‘That setiele of course calls
fornegotiations. 1o any event, the new asaignments which will be required if exilended runs
are zbolished, will have to be established and regulated as Jocally arranged, s articke 27,3
requires and furthermore, guch assignments must be such as to maximize the regularity with
which cmployecs are yequired to report for work, #s roquired by article 27.5. - The
ncgotiations, then, must be conductcd in the light of article 27.5,

There appear o have been cases involving other subdivisions where the compeny,

on reverting from ext=nded rvns to single subdivision operation, has agresd with the unton

T continue (o apply extended nims principles. Those were instancos of particular agresinents

in particular circumasiances. 1 do notthink that they constitwte evidence which would (at 1sast

by itself) support an estappel, por do L consider thal extended runs principles have somechow

becoms entrenched in the collective agrcoment because of their snccesefit] application and
cven continuation in some circumstances,

Atticle 92 of the collective agroment seta out the disputes procedure to be followed
in cases of disputes relating to the establishment and regulation of assigoments and related
moatiers. Arlicle 92.5 scts ont the sisiure of the srhitrator’s jurisdiction as follows:
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925  The decision of the arbitrator shall be jimied 1o a
dezerminazion as to the praciicality of the parties* respective position
on the issue(s) in dispute. The decision of the arbitrator shall, in no
way, add to, subtract from, modlly, reseind or disregard any
provision of this Agresmens. '

The union has argued that since it has put forward a proposal (the continuation of
extended run prineiphes modificd to be compatible with single subdivision operations) which,
it alleges (supporied by aémnpies)is reasonahle and ﬁraclicral; and since the company has put
forward no px"c:posa.l, I beve no altcrnative but to accept the union’s propozal as being the
practical onc, having regand to article 92.5. In my view, however, thizs argument & ‘
premature, The company recogizes that it is required to make local artangements pursuam
1o article 27.3. Those wrangemsnts have nol yat bosn made, becsuse the propasal o reven
{o singie subdivislon operations has not yet been implamenied, the company apparenily
uwalting ﬂ;teminztion of the qucstion whether or ot it would be required to give natice
under article ?5. Accordimgly, T think there csnnot yet be said to be any dispute under article
92 rolating to the eztablishment and regulation of assignmants, although it would appear that
such a dispate ls cantemaplated in the second jssue before me. .

Given my detcamination that (he company would be obliged to give notice under
articlc79 of 115 proposal to abolish extendsd runs onthe Kingaton Subdivision, it is my view
ithat the appropriato award with respect to the second issuc before me iS 2 partial one: first;
it is my conclusion ther the company Is incomect in asgerting that extended run principlas
would no longer be in effect - or at least, il is not nocessarily the cace that that would be so.
It is, rather, a matter (¢ be negotiated, having regard to articles 27.3 and 27.5, ermong nthess.
Sceond, 1 cannot accept the union’s contention that ity "“proposal” mnst be atcopted: that
wontld be, for the ressons stated sbove, a8 prematise conclusion.

Accondingly, for all of tho foregoing reasons, it is my award that if the sorapany
praceeds with the intended abolishment of extended runs on the Kingeton Subdivision and
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gives proper notce theresk, and if, further it makes & proposal relaling to assigoments with.
which the union does not agree, T remain seised ol the matter for the purposc of determining
the practicality of the partes’ respestive positions on what may then be the issues in diopute
relating 1o sush assignments, so as to comply with article $2.5 and complete the award.

DATED AT QTTAWA, this 11% day of October, 2005,

WW{/

-Arbibrator
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